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OPINION

REINHARDT, Circuit Judge:

James Tillema appeals the dismissal, as untimely, of his
petition for habeas corpus relief under 28 U.S.C.8 2254. We

reverse.

|. Factual and Procedural Background

Tillemawas indicted on August 30, 1993, in Clark County,
Nevada, and charged with three counts of burglary (two vehi-
cle break-ins and theft of a padlock from a Woolworth's
store) and two counts of possession of burglary tools (a
screwdriver and a"penlight"). He was prosecuted under
Nevada's habitual offender statute and, after atwo-day jury
trial in which he represented himself, he was sentenced on
November 23, 1993 to three consecutive life sentences on the
burglary counts and two concurrent sentences of one year on
the possession counts.

Tillemathen commenced a complex and overlapping series
of state challenges to his conviction and sentence. First, on
March 14, 1994, Tillemafiled apro se "Motion to Vacate
Illegal Sentence,” in which he contended that his Pre-
Sentence Investigation Report had contained "untrue factual
alegations' -- specifically, that he had violated his parole in
aprior case, an alegation that he denied -- that resulted in

an improper sentence. The motion to vacate was dismissed by
thetrial court, and that dismissal was affirmed on the merits
by the Nevada Supreme Court on December 4, 1994.

Meanwhile, through appointed counsel, Tillemainitiated a
direct appeal of his conviction on June 27, 1994, asserting six
grounds for relief. On February 3, 1995, while that appea was
pending, Tillemafiled a pro se habeas corpus petition in the
statetria court, alleging two substantive grounds for appedl,
aswell as an ineffective assistance of appellate counsel claim
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based on his appointed counsel's failure to raise those two
grounds on direct appeal. Thetrial court summarily dismissed
the petition, and the Nevada Supreme Court dismissed Tille-
ma's appeal from that dismissal on July 28, 1995.

Tillemathen filed a second pro se "Motion to Vacate Ille-

ga Sentence and Remand for a Proper Sentencing Hearing"
on October 30, 1995. Tillema once again alleged that his Pre-
Sentence Investigation Report had erroneoudly represented
that he had violated his parolein aprior case. As aresult of
that incorrect information, Tillema contended, he was
required to serve his alleged parole violation of four years
before his new sentences could begin to run. While that
motion was pending, a divided Nevada Supreme Court con-
sidered Tillema's direct appeal and affirmed his conviction in
a published opinion on April 3, 1996.1

On September 26, 1996, Tillema commenced federal

habeas proceedings by mailing his pro se section 2254 peti-
tion, together with amotion to proceed in forma pauperis, to
the United States District Court for the District of Nevada. On
November 15, 1996, the district court denied the in forma
pauperis motion "[b]ased on information about Petitioner's
financia status,” and noted that two of Tillema's seven claims
appeared to be unexhausted. The court directed Tillemato
"file an amended petition showing when and how he
exhausted the stated grounds for relief" no later than Decem-
ber 3, 1996. Tillema complied and filed an amended pro se
petition on November 21, 1996, asserting that each of his
seven claims was fully exhausted. The district court acknowl-
edged, in an order dated January 16, 1997, that Tillema's
amended petition had been recelved and was "now in proper
order." The court gave Tillema 30 days in which to pay the
five-dollar filing fee.

1 Statev. Tillema, 914 P.2d 605 (Nev. 1996). Two of the five justices
dissented on the ground that the trial court had not adequately advised Til-

lema before permitting him to waive his right to counsdl.
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The district court received Tillemasfiling fee on February
10, 1997. It acknowledged receipt of the fee and ordered that
the state be served with Tillema's petition in an order dated
April 25, 1997. On June 27, 1997, the State of Nevadafiled
amotion to dismiss, asserting that one of Tillema's seven
clams-- his alegation that the imposition of threelife sen-
tences for non-violent property offenses violated the Eighth
Amendment's prohibition against cruel and unusua punish-
ment -- was unexhausted, because Tillema had presented the
claim to the Nevada courts "under a different legal theory"
without reference to the federal Congtitution. In a Report and
Recommendation entered on October 31, 1997, the magistrate
judge agreed with the state and recommended that Tillema's
petition be dismissed without prejudice for failure to exhaust
his Eighth Amendment claim. District Judge Philip M. Pro
adopted the magistrate's recommendation and dismissed Til-
lema’s petition in an order dated December 12, 1997. The
court's dismissal order failed to apprise Tillema of the option
to strike the unexhausted claim and to proceed only with his
exhausted claims as an alternative to dismissal.

On August 27, 1998 -- nearly three years after Tillema had
filed his second Motion to Vacate Illegal Sentence, and

almost as long after he had appealed the trial court's dismissal
of that motion -- the Nevada Supreme Court issued an order
disposing of the motion. It held that because it had"once con-
sidered and rejected [Tillemas] claims,” its previous decision
was "law of the case." The court therefore dismissed Tille-
mal's appeal. The Remittitur issued on September 15, 1998.

One week later, on September 22, 1998, Tillema com-
menced the instant federal proceeding by mailing a motion for
appointment of counsel, together with a new section 2254
petition, to the district court.2 The court appointed the Federd

2 All proceedings regarding the instant petition were conducted before
then District Judge Johnnie B. Rawlinson, rather than Judge Pro, who had
presided over the earlier proceedings.
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Public Defender as counsel and ordered that an amended peti-
tion be filed.

Tillemafiled his amended petition on May 24, 1999. The
state once again moved to dismiss, this time principally on the
ground that Tillema's petition was time-barred. In areport
entered on November 2, 1999, the magistrate judge recom-
mended that Tillema’s petition be dismissed with prejudice
because it was untimely under 28 U.S.C. § 2244(d)(1).3 The
magistrate concluded that Tillemawas not entitled to statutory
tolling under 28 U.S.C. § 2244(d)(2)4 during the pendency of
any of his post-conviction proceedings. The district court
adopted the magistrate's recommendation and dismissed Til-

3 Section 2244(d)(1) provides:

"A 1-year period of limitation shall apply to an application for
awrit of habeas corpus by a person in custody pursuant to the
judgment of a State court. The limitation period shall run from
the latest of --

(A) the date on which the judgment became final by the con-
clusion of direct review or the expiration of the time for seeking
such review;

(B) the date on which the impediment to filing an application
created by State action in violation of the Constitution or laws of
the United States is removed, if the applicant was prevented from
filing by such State action;

(C) the date on which the constitutional right asserted was ini-
tially recognized by the Supreme Court, if the right has been
newly recognized by the Supreme Court and made retroactively
applicable to cases on collateral review; or

(D) the date on which the factua predicate of the claim or
claims presented could have been discovered through the exercise
of due diligence."

4 Section 2244(d)(2) provides:

"The time during which a properly filed application for State
post-conviction or other collateral review with respect to the per-
tinent judgment or claim is pending shall not be counted toward
any period of limitation under this subsection.”
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lema's appeal in an order entered on March 29, 2000. Tillema
timely appealed.

Il. Anaysis

The Antiterrorism and Effective Death Penalty Act
(AEDPA) established a one-year statute of limitations on the
filing of federal habeas corpus petitions. Under 28 U.S.C.

8§ 2244(d)(1)(A), state prisoners have one year from the date
on which their convictions become final in which to initiate
federal habeas corpus proceedings. That period of limitation
is statutorily tolled, however, during the time in which "a
properly filed application for State post-conviction or other
collateral review with respect to the pertinent judgment or
clamispending...." 28 U.S.C. § 2244(d)(2). The parties
agree that Tillema's conviction became final on July 2, 1996,
when histime expired to seek certiorari in the United States
Supreme Court. See Bowen v. Roe, 188 F.3d 1157, 1159 (9th
Cir. 1999). Absent any tolling of AEDPA's limitation period,
then, Tillemas federal petition would have been due on July
2, 1997. Because Tillemadid not file the instant petition until
September 22, 1998, the petition was untimely unless statu-
tory or equitable tolling excused the delay.

Tillema contends that he was entitled to tolling of

AEDPA's limitations period for three reasons. First, he argues
that his"Motion to Vacate lllega Sentence,” filed on October
30, 1995 and denied on September 15, 1998, was a'properly
filed application for State post-conviction or other collatera
review" within the meaning of 28 U.S.C. § 2244(d)(2). Sec-
ond, notwithstanding our contrary opinion in Jiminez v. Rice,
222 F.3d 1210 (9th Cir. 2000), rehearing granted and opinion
withdrawn, 246 F.3d 1277 (9th Cir. 2001), he contends that
he was entitled to statutory tolling during the pendency of his
first section 2254 petition.5 Finally, he urges that any timein

5 In Jiminez, we held that "section 2244(d)(2) does not toll the AEDPA
limitations period while a federal habeas petition is pending.” Jiminez, 222
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excess of AEDPA's limitation period should be equitably
tolled, because the district court erred by dismissing his origi-
nal section 2254 petition without providing him with the
option of proceeding on his exhausted claims only. We agree
with Tillemas first and third contentions and do not consider
the second.

A. Statutory Tolling

Under 28 U.S.C. § 2244(d)(2), "[t]he time during which a
properly filed application for State post-conviction or other
collateral review with respect to the pertinent judgment or
clamis pending shall not be counted toward any period of
limitation under this subsection.” It is undisputed that if Tille-
ma's second "Motion to Vacate" tolled AEDPA's statute of
limitations, the instant petition was timely filed: the motion
was filed on October 30, 1995, before the limitations period
began to run, and it was denied on September 15, 1998, only
seven days before Tillema filed the petition.

The state successfully argued below that Tillemas
motion to vacate was not "properly filed" within the meaning

F.3d at 1214. The circuits are divided on the question whether 28 U.S.C.

§ 2244(d)(2)'s reference to "other collateral review" includes federal
habeas corpus petitions. Compare Jiminez (statute of limitationsis not
tolled during pendency of federal habeas petitions); Grooms v. Johnson,
208 F.3d 489 (5th Cir. 1999) (same); Jonesv. Morton, 195 F.3d 153 (3d
Cir. 1999) (same); with Petrick v. Martin, 263 F.3d 624 (10th Cir. 2001)
(statute of limitationsis tolled during pendency of federal habeas peti-
tions); Walker v. Artuz, 208 F.3d 357 (2d Cir. 2000) (same). The Supreme
Court has granted certiorari in the Second Circuit case and will presum-
ably soon resolve this circuit split. See Duncan v. Walker, 121 S. Ct. 480
(2000) (No. 00-121) (order granting certiorari). Because we conclude that
Tillemais entitled to relief on two other grounds, we need not await the
Supreme Court's resolution of this aspect of the tolling question before
deciding this appedl. In any event, it appears that even if statutory tolling
isavailable to Tillema during the pendency of hisfirst habeas petition, the
additional period would be insufficient, by approximately five days, to
render the instant petition timely.
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of section 2244(d)(2), because the Nevada Supreme Court
denied the motion under the doctrine of "law of the case.”
However, after the district court dismissed Tillema's petition,
but before oral argument on this appeal was held, the
Supreme Court issued itsdecision in Artuz v. Bennett, 121

S. Ct. 361 (2000). In Bennett, the Court held, unanimoudly,
that the term "properly filed" refers solely to requirements for
filing, not to requirements for obtaining relief. 6 At oral argu-
ment, the state appropriately conceded that, in light of Ben-
nett, it isnow clear that Tillemas motion to vacate was prop-
erly filed.

Nonetheless, the state continues to argue that Tillema's

motion did not toll AEDPA's limitations period because the
motion did not include a"claim™ that is now being raised in
hisfederal petition. The state maintains that the language of
section 2244(d)(2), which specifies that the period of limita-
tion istolled while "a properly filed application for State post-
conviction or other collateral review with respect to the perti-
nent judgment or claimis pending,” requires that, in order to
trigger AEDPA's tolling provision, the state application must
include a claimthat is subsequently presented in the federal

6 The Court explained:

"An application is “filed," as that term is commonly understood,
when it is delivered to, and accepted by, the appropriate court
officer for placement in the official record. And an application is
“properly filed' when its delivery and acceptance are in compli-
ance with the applicable laws and rules governing filings. These
usually prescribe, for example, the form of the document, the
time limits upon its delivery, the court and office in which it must
be lodged, and the requisite filing fee."

Bennett, 121 S. Ct. at 363-64 (emphasisin original) (citations omitted).
The state does not argue that the motion was untimely or that it violated
any other rule setting forth conditions for filing. See Edwards v. State, 918
P.2d 321, 323-24 (Nev. 1996) ("Because of the very nature of the remedy
sought in amotion for relief from a sentence that is either illegal or isthe
result of a mistaken assumption regarding a criminal defendant's record,
time constraints and procedural defaults necessarily do not apply.").
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habeas petition. 28 U.S.C. § 2244(d)(2) (emphasis added). It
is not enough, the state contends, that Tillema's application
sought relief with respect to the same judgment . To allow Til-
lemas motion to toll the statute of limitations, the state

insists, "would ignore that “pertinent' qualifies both “judg-
ment' and “claim,’ " and would render "surplusage” the word
"clam."

The state's argument is plainly wrong. To begin with, the
state's reading of section 2244(d)(2) fails on its own terms.
The words "judgment” and "claim” are used in the digunc-
tive. Thus, to accept the state's argument would be to render
the word judgment "surplusage.” In truth, the state does not
urge that we read the statute so asto avoid rendering any of
its language "surplusage.” Rather, it ssimply prefers that we
render "surplus’ one particular term instead of the other
(although we do not believe it necessary or proper to treat
either term in that manner). Moreover, the state's preference
runs contrary to the controlling rules of statutory construction,
which require that "terms connected by a digunctive be given
separate meanings, unless the context dictates otherwise. . . ."
Reiter v. Sonotone Corp., 442 U.S. 330, 338-39 (1979); see
also In re Pacific-Atlantic Trading Co., 64 F.3d 1292, 1302
(9th Cir. 1995) ("In construing a statute, a court should inter-
pret subsections written in the digunctive as setting out sepa-
rate and distinct alternatives.").

The text of section 2244(d) makes clear that, in drafting

the provision in question, Congress was aware of the distinc-
tion between the word "judgment” and the word"claim," and
did not intend that the first word employed in the provision
be ignored. Section 2244(d)(1), which immediately precedes
AEDPA's tolling provision, provides that the limitation
period shall begin to run, inter alia, from"the date on which
the judgment became final by the conclusion of direct review
or the expiration of the time for seeking such review," 28
U.S.C. § 2244(d)(1)(A) (emphasis added), or from "the date
on which the factua predicate of the claim or claims pre-

7735



sented could have been discovered through the exercise of
duediligence,” id. at (D) (emphasis added), whichever is
later. Thus, under section 2244(d)(1), either the finality of a
"judgment” or the identification of a"claim™ may trigger the
running of AEDPA's one-year limitation period. Section
2244(d)(2) tracks the language of section 2244(d)(1) in pro-
viding for statutory tolling so long as the state collateral peti-
tion either attacks the pertinent judgment or contains the
pertinent claim. 7 Asthere is no dispute that Tillema's motion
to vacate attacked the pertinent judgment, AEDPA's limita-
tion period was tolled during the pendency of that motion.8

Because the plain language of the statute expressy compels
the result we reach, we could well stop here, without consid-
ering any of the consegquences of our holding (or a contrary

7 This construction of section 2244(d)(2) does not, as the state contends,
read the word "claim” out of the statute. Although it istrue that in most
cases a state application that includes a pertinent claim will also, as a mat-
ter of course, relate to the pertinent judgment, such will not always be the
case. For example, aclaim that a death-row inmate is incompetent to be
executed does not challenge the validity of the judgment, but only its exe-
cution. See Ford v. Wainwright, 477 U.S. 399, 410 (1986). Similarly, a
clam challenging the unconstitutional revocation of"good-time credits,”
though cognizable only in habeas corpus proceedings, has no bearing on
the underlying judgment of conviction and sentence. See Preiser v. Rodri-
quez, 411 U.S. 475 (1973).

In any event, were we to disregard the rules of construction that com-
mand us to avoid rendering statutory language surplusage, we would give
primary meaning to the first and broader term set forth in the statute,
"judgment,” rather than to a subsequent and lessinclusive term, "claim."”
Otherwise, we would, by judicia action, be revising and narrowing the
provision at issue.

8 We also do not, as the dissent asserts, afford the word "pertinent” no
meaning. As used in the statute, "pertinent” is smply a shorthand way of
saying, "the judgment of conviction and sentence in the state court that is
being contested in the federal habeas proceeding. " Congress could have
employed that phrase, the phrase "with respect to the state court judgment
being attacked,” or some other unnecessarily cumbersome phrase. Instead
it chose in the interest of simplicity to refer to the judgment that would be
at issue in the federal proceeding as the "pertinent” judgment.
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one). In its most recent opinion on the question of AEDPA
tolling, the Supreme Court stated once again that where, as
here, the text of a statute provides only one "permissible inter-
pretation,” arguments based on policy "are beside the point,"”
as"it isnot the province of this Court to rewrite the statute

to accommodate them." Bennett, 121 S, Ct. at 365. The sm-
plefact isthat Congress chose the words "judgment or
clam,” not merely the word "claim,” and to accept the state's
argument would be, in the Court's words, to "rewrite the stat-
ute.” Accordingly, even if our holding appeared to be at odds
with Congress's principal policy goalsin enacting AEDPA, it
would be for Congress, not this court, to amend the language
of the tolling provision.

In any event, it is clear that our holding will advance, rather
than undermine, the policies of comity and federalism upon
which AEDPA was enacted. Tolling AEDPA's limitations
period during the pendency of a state collateral proceeding
that attacks the pertinent judgment is consistent not only with
the plain language of the statute, but also with the principle
that state courts should be afforded "the unfettered first
opportunity to review the prisoner's claim and to provide any
necessary relief." Nino v. Galaza, 183 F.3d 1003, 1007 (9th
Cir. 1999). Allowing the state that opportunity without prema-
ture federa interference "reinforces comity and respect
between our respective judicia systems,” id ., and may well
obviate the need for any federal review at al: when a state
court iswilling to entertain a challenge to the validity of the
pertinent judgment, aresult that is favorable to the petitioner
will ordinarily avert any federal intervention regarding the
legality of the prisoner's continued confinement. By contrast,
were we to deny tolling of AEDPA's limitation period on the
ground suggested by the state, habeas petitioners might be
compelled to forego available state-law remedies so as not to
forfeit their opportunities for federal review of substantial fed-
eral clamsthat were exhausted fully on direct appeal.
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For example, under the state's theory, a petitioner who had
exhausted all of his potentially meritorious federal claimson
direct appeal, and who wished to pursue a state collateral rem-
edy for a state-law violation that might well provide full relief
from his crimina judgment, would not be entitled to tolling

of AEDPA's limitation period during the pendency of his
state collateral review. Rather, the petitioner would be faced
with the choice of pursuing.simultaneously his state postcon-
viction claims (which might well render afederal proceeding
unnecessary) and the potentially unnecessary federal proceed-
ing itself -- aresult that Congress surely did not intend -- or

of abandoning his meritorious federal claims altogether
(because he would amost certainly be time-barred from rais-
ing those claims in the district court by the time the state com-
pleted its collateral review process). In fact, even if the
petitioner were to pursue in state court afederal claim, such
as ineffective assistance of counsel, which is best presented
through postconviction procedures, he would lose hisright to
file afederal habeas petition unless he ultimately included
that claim in hisfederal petition, no matter how meritless the
claim turned out to be following a state-court evidentiary
hearing. To put it edifferently, under the state's reading of the
statute, the time for filing the federal petition as to the poten-
tially meritorious federal claims that were exhausted on direct
appeal would be tolled by a state postconviction proceeding
only if the petitioner included in his federal petition the collat-
eral claim that he himself recognized -- after al of the perti-
nent evidence was presented in state court -- to be without
merit.9

It appears obvious to us that when Congress wrote'judg-

9 The peculiarity of this reasoning is underscored by the fact that if the
petitioner initially failed to include the meritless ineffectiveness claim in
his habeas petition, he could readily "cure" the untimeliness of the petition
and render it timely smply by amending it to include the meritless claim
along with the potentially meritorious claims that he had exhausted on
direct appeal.
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ment or claim," it meant just that. Congress did not intend that
federal claims resolved adversely to the petitioner by the
state's highest court on direct appea would be forfeited sim-
ply because the petitioner invoked his right to pursue in the
state courts other claims better suited for collateral review
than for direct appeal. Nor, certainly, did Congress intend that
a petitioner's right to file afederal habeas petition asto the
federal issues the state court decided on direct review would
depend on whether, after the completion of the state collaterd
proceedings, the petitioner could identify one collaterally
challenged federal issue resolved in a manner adverse to him
that he could in good faith include in his federal petition.

We therefore hold, consistent with the language and

purpose of the statute, that AEDPA's period of limitation is

tolled during the pendency of a state application challenging

the pertinent judgment, even if the particular application does

not include aclaim later asserted in the federal habeas petition.10
Our holding does not, of course, in any way alter or excuse

the fundamental requirement that habeas petitioners must

exhaust in state court any claims that they wish to present in
federal court. See 28 U.S.C. § 2254(b). If, asis the case here,

10 We recognize that the Sixth Circuit, faced with the same question,
reached a contrary result. See Austin v. Mitchell, 200 F.3d 391, 395 (6th
Cir. 1999), cert. denied, 530 U.S. 1210 (2000) ("[A] state petition for post-
conviction or other collateral review that does not address one or more of
the grounds of the federal habeas petition in question is not areview “with
respect to the pertinent judgment or claim’ within the meaning of 28

U.S.C. § 2244(d)(2), and therefore does not toll the one-year AEDPA dtat-
ute of limitations."). However, the Sixth Circuit made no attempt to
account for the inclusion of the word "judgment, " as well as the word
"claim," in the text of section 2244(d)(2), perhaps because the pro se peti-
tioner failed to raise the argument before it; nevertheless, the Sixth Cir-
cuit's reading of the statute violates the canon that "we are obliged to give
effect, if possible, to every word Congress used. " Reiter, 442 U.S. at 339
(citing United States v. Menasche, 348 U.S. 528, 538-539 (1955)).
Although we do not lightly adopt a holding that results in a disagreement
between circuits, we do not find the Sixth Circuit's construction of section
2244(d)(2) to be consistent with the text and purpose of the statute.
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aparticular state collateral application that tolls the statute of
limitations does not include a claim that is later raised in the
federal habeas corpus petition, the claimsthat areraised in
that petition must, to the extent required by state law, have
been exhausted, either on direct appeal or in a separate state
collateral proceeding. Simply put, the statute of limitations
(which isthe issue before usin this case) and the exhaustion
doctrine (which is not) impose entirely distinct requirements
on habeas petitioners; both must be satisfied before a federal
court may consider the merits of a petition.

Because Tillemas motion to vacate tolled AEDPA's
limitation period from October 30, 1995, until September 15,
1998, the instant petition -- filed only seven days later -- was
timely, and should not have been dismissed.11

B. Equitable Tolling

In the aternative, we hold that any time in excess of
AEDPA's limitation period should be equitably tolled
because the district court committed prejudicial legal error
when it dismissed Tillemasfirst federal habeas petition with-
out affording him the opportunity to abandon his sole unex-
hausted claim as an dternative to suffering dismissal. In Rose
v. Lundy, 455 U.S. 509 (1982), the Supreme Court held that
"mixed" federal habeas petitions -- that is, those containing

11 The dissent but concurrence argues that the question regarding the lan-
guage "pertinent judgment or clam" is not certified, and therefore should
not be addressed by the panel. This argument is supported by neither law
nor fact. First, it is not arguments that are certified, it isissues and clams.
In Tillema's case, the issue or claim certified is whether his habeas peti-
tion istimely. The question regarding the meaning of the language of

§ 2244(d)(2) clearly is comprehended within that issue. Second, the dis-
trict court granted Tillema's request for a COA to decide whether the peti-
tion wastimely. The district court did not, although it could have, grant

in part and deny in part Tillema's request. Instead, it issued an unqualified
grant of the COA. The out-of-context excerpt from the district court order
discussing its reasons for granting the COA does not change that fact.
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both exhausted and unexhausted claims -- must be dismissed
for failure to exhaust state remedies. The Court directed dis-
trict courts to provide habeas petitioners "with the choice of
returning to state court to exhaust [their] claims or of amend-
ing or resubmitting the habeas petition to present only
exhausted claims to the district court.” 1d. at 510 (emphasis
added). In applying Rose, we have "long held that a federal
habeas petitioner has aright to amend a mixed petition to
delete unexhausted claims as an aternative to suffering adis-
missal.” Jamesv. Giles, 221 F.3d 1074, 1077 (9th Cir. 2000);
see also Calderon v. United States Dist. Ct. (Taylor), 134
F.3d 981, 986 (9th Cir. 1998). In Anthony v. Cambra, 236
F.3d 568 (9th Cir. 2000), we explained the enhanced signifi-
cance of that rulein light of AEDPA's statute of limitations:

Prior to the advent of AEDPA, dismissal without
prejudice to the filing of a new, exhausted petition
caused no detriment to the petitioner, because there
was no time limitation on the filing of afederd
habeas petition. AEDPA's one-year statute of limita-
tions, however, has rendered outright dismissal peril-
ous to some litigants, because petitioners. . . may
find themselves time-barred when they attempt to
resubmit their exhausted claims to the district court.

Id. at 573. We held that the "outright dismissal” without leave
to amend of the petitioner's federal habeas petition was "im-
proper,” and reiterated that "district courts must provide
habeas litigants with the opportunity to amend their mixed
petitions by striking their unexhausted claims. . .." 1d. at 574;
see also Freeman v. Page, 208 F.3d 572, 577 (7th Cir. 2000)
(dismissal of mixed federal petition "is not proper when that
step could jeopardize the timeliness of a collateral attack™).

Tillema's case makes clear why the rule enunciated in
Rose, and further explicated in Anthony and previous Ninth
Circuit cases, issuch acrucial one, and why district courts
must take special care to advise habeas petitioners of their

7741



option to strike unexhausted claimsin light of AEDPA. For
purposes of AEDPA's statute of limitations, Tillema's convic-
tion became final on July 2, 1996. In the absence of amotion
to vacate or other state collateral proceeding that meets the
statutory tolling requirement, Tillema's federal petition would
have been due one year later, on July 2, 1997. Tillemafiled
hisfirst federa petition on September 26, 1996, well within
AEDPA's limitation period. However, the district court did
not dismiss Tillema's petition until December 12, 1997 --
more than five months after Tillema's one-year limitation
period would have expired. Because, in the view of some cir-
cuits at least, there is no tolling of AEDPA's limitation period
during the pendency of federal habeas petitions, see note 5,
supra, the district court's erroneous dismissal of Tillema's
petition may have literally and immediately extinguished his
right to federal habeas review. In these circumstances, it can-
not accurately be said that the dismissal of Tillema's petition
was, as the court's order stated, "without prejudice.”

Aswe have previoudly held, "[w]hen external forces, rather
than a petitioner's lack of diligence, account for the failure to
fileatimely claim, equitable tolling of the statute may be
appropriate." Milesv. Prunty, 187 F.3d 1104, 1107 (Sth Cir.
1999); see also Calderon v. United States Dist. Court
(Beeler), 128 F.3d 1283, 1288-89 (9th Cir. 1997), overruled
on other grounds by Calderon v. United States Dist. Court
(Kelly), 163 F.3d 530 (9th Cir. 1998) (en banc) (petitioner
entitled to equitable tolling where petitioner's counsel with-
drew and left replacement counseal with unusable work prod-
uct that made timely filing impossible); Kelly , 163 F.3d at
541-42 (petitioner entitled to equitable tolling because the dis-
trict court ordered a stay preventing petitioner's counsel from
filing atimely habeas petition and because petitioner was
allegedly mentally incompetent).

Equitable tolling of AEDPA's limitations period is at |east
as warranted here asin prior cases in which we have applied
the doctrine: had the district court followed the law, i.e., Rose
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v. Lundy, Tillemawould have been permitted to proceed with

all but one of his claims; because the district court erred, Til-
lemalost all opportunity for federal review of al of hisclaims.12
We therefore hold that Tillemais "entitled to the benefit of

the equitable tolling of the statute of limitations. " Kelly, 163

F.3d at 542.

[11. Conclusion

We reverse the district court's order dismissing Tillema's
petition for habeas corpus relief as untimely, and we remand
to the district court for further proceedings consistent with
thisopinion.13

12 Aside from the other disagreements we have with our colleague's spir-
ited dissent but concurrence, we cannot, as she would wish, properly
resolve the case before us by simply remanding to the district court for
further proceedings regarding the Rosev. Lundy issue--proceedings that
might well lead to further legal disagreements and further appeals and
remands. If Tillemais correct with respect to his statutory tolling argu-
ment, and we conclude that he is, he is entitled to the full relief he seeks
on this appeal--a determination that his habeas petition was timely filed.
Because the statutory tolling argument affords greater relief than Judge
Rymer would grant and because if Tillema prevails on his statutory argu-
ment, there would be no need to remand for further proceedings on the
Rose v. Lundy issue, we must consider the statutory argument first. We,
nevertheless, in this case rest our decision not only on the statutory ground
but also on the aternate ground of equitable tolling, because Tillemais
entitled to the relief he seeks on both of those grounds. The thrust of our
habeas jurisdiction these days isto complete all legal proceedings regard-
ing the underlying case as expeditioudly as possible and to avoid repeated,
successive, and unnecessary court proceedings when the issues can al be
disposed of at one time. Here, because both issues are relatively straight-
forward and can be resolved by the application of traditional principles
and rules, thisis not an appropriate case for the one-issue-at-a-time
approach. Rather, by resolving both in one appeal, we best serve the inter-
ests of the orderly administration of justice.

13 Because Tillema has once again raised his Eighth Amendment chal-
lenge in the instant petition, the district court will be required, on remand,
to "assess the likelihood that a state court will accord [him] a hearing on
the merits of hisclaim," in order to determine whether the claim is
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REVERSED AND REMANDED.

RYMER, Circuit Judge, dissenting but concurring in the judg-
ment:

| concur in the judgment reversing for Rose v. Lundy, 455
U.S. 509 (1982), error, athough | disagree with the majority's
reasoning and instructions on remand. However, because we
reverse on this ground, discussion of what "pertinent claim or
judgment” in 28 U.S.C. § 2244(d)(2) means or how it plays
out in this case is unnecessary to the decision. | therefore dis-
sent from any discussion of thisissue.

| concur in the judgment because | believe that Tillemadid
not have an informed opportunity to amend hisfirst federal
petition and let the unexhausted Eighth Amendment claim go.
Jamesv. Giles, 221 F.3d 1074 (9th Cir. 2000). The district
court dismissed Tillema's original mixed petition without
prejudice, but did not give him the choice of exhausting the
claim by returning to state court, or deleting it from the peti-
tion to stay in federa court. Perhapsif this oversight had not
occurred, the statute of limitations would not have become a
problem. Now the statute of limitations is a problem, but
Anthony v. Cambra, 236 F.3d 568 (9th Cir. 2000), sheds light
on how it could be approached (and may be cured). In
Anthony, the district court itself recognized that it had mis-

exhausted. Harris v. Reed, 489 U.S. 255, 268 (1989) (O'Connor, J., con-
curring); see also Englev. Isaac, 456 U.S. 107, 125-26 n.28 (1982)
(exhaustion requirement applies "only to remedies still available at the
time of the federal petition”). If the court concludes that a remedy remains
availableto Tillemain the Nevada courts, it must provide him the oppor-
tunity to strike the claim and to proceed with hisremaining claims. If, on
the other hand, the court determines that Tillemais unlikely to receive a
merits adjudication of his Eighth Amendment claim in state court, see
Nev. Rev. Stat. 8 34.810(1) and (2), it shall deem the claim exhausted.
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takenly dismissed the petitioner's mixed petition without
affording him an opportunity to amend or resubmit the peti-
tion with only exhausted claims, and the court treated his next
(otherwise untimely) petition as an amendment that related
back to and preserved his origind filing date. We held that the
court had authority to do this. By the same token in this case,
we must reverse because the district court mistakenly dis-
missed Tillema's mixed petition without offering options, but
we should leave it to the district court on remand to craft an
appropriate remedy. | would not direct the district court to
apply equitable tolling, because to do so goes well beyond
James or Anthony. It is one thing to uphold a district court's
exercise of discretion to reinstate the first petition or to relate
anew filing back; it is quite another to hold that a district
court must apply equitable tolling just because it "misapplied"
the law.

| dissent from discussing (let alone deciding) the"pertinent
judgment or claim™ issue because:

(1) Theissueisnot certified;1

(2) We agree there is a straightforward basis for
reversing on another ground (failure to give Tillema
the choice of returning to state court or resubmitting
the federa habeas petition without the unexhausted
claim), which makes the mgjority's alternative hold-
ing (on what constitutes a " pertinent judgment or
clam™) unnecessary;

(3) To reach the issue and to resolve it asthe
majority does creates a circuit split. See Austin v.
Mitchell, 200 F.3d 391 (6th Cir. 1999) (holding that
a state petition does not toll the statute with respect

1 The only issue on which the Certificate of Appealability wasissued is:
"whether the Petitioner's first habeas petition tolled the Antiterrorism and
Effective Death Penalty Act ("AEDPA™") limitations period."
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to aclam that israised in the federal petition but not
in the state petition), cert. denied, 330 U.S. 1210
(2000);

(4) Thisisan important issue, raising serious
guestions of statutory interpretation and Congressio-
nal intent, which the mgjority's opinion resolves by
reading both the adjective "pertinent” and the word
"clam" out of § 2244(d)(2) even though this con-
struct is not plain2 and the opinion offers no contex-
tual or other reason founded in legidative history to
do so; and

2 It isby no means clear that"pertinent” judgment refers only to thetrial
court's judgment of conviction and sentence (as the majority interpretsit),
such that any post-conviction attack that could undo that judgment tolls
the running of the statute regardless of which claims are pursued in the
state system and which are brought on federal habeas. After al, all post-
conviction efforts aim to undo that judgment. Further, the "pertinent”
judgment for purposes of federal habeas proceedings can be the judgment
of the state appellate court. Thus, contrary to the mgority's view, to con-
strue the text differently from the way it construes it does not inevitably
read "judgment” out of the statute.

Nor isthe maority's reading required to preserve grounds raised on

direct review for timely federal habeas review; the petitioner may preserve
all his grounds (including those raised on direct review) for timely federal
habeas by raising them in properly filed state post-conviction proceedings
(whether or not they will be held to be procedurally defaulted). This would
stop the clock from running as to them.

It also is by no means clear that "judgment” necessarily trumps “claim,”
or that reading "judgment” as broader than"clam" helps discern how

§ 2244(d)(2) should be construed, as the majority suggests. Sometimes
there can be a cognizable habeas "claim™ without any "judgment” at al,
for example, pre-trial no-bail detention.

The one thing that does seem clear is that whatever the "judgment,” or
whatever the "claim," it must be "pertinent " to be not counted toward the
one-year period of limitation. In order for ajudgment or claim to be " perti-
nent" there must be judgments or claims that are not " pertinent” -- unless,

of course, Congress meant to distinguish only impertinent judgments.
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(5) All thisis done based on afew sentencesin the
briefs that provide no real discussion, and certainly
no in-depth analysis, of theissue.3

3 Thisisnot surprising, as the parties were focused on other issues. In
any event, hereis the sum total of the argument:

From the state:

To give meaning to the language of 28 U.S.C. § 2244(d)(2), the
Second Motion to Vacate cannot serve to toll the limitations
period because it does not contain a pertinent claim that is being
challenged in the federal petition. An interpretation of this statute
that any challenge to the judgment will toll the limitations period,
would ignore that "pertinent" qualifies both"judgment” and
"clam." In that regard, the word "claim " would be rendered sur-
plusage. A statute must be construed such that every word has
operative effect. United Statesv. Lewis, 67 F.3d 225, 229 (9th
Cir. 1995). Theclamraised in TILLEMA's Second State Peti-
tion have [sic] no relationship to the claims raised in the instant
Amended Petition. Accordingly, that Motion cannot serveto toll
the AEDPA limitations period because it does not challenge a
"pertinent judgment or claim." See 28 U.S.C. § 2244(d)(3).

From Tillema:

The analysis does begin with basic principles of statutory con-
struction. The one year statute is tolled under§ 2244(d)(2) when
the"State . . . [challenge” [Sic] attacks the state judgment. The
judgment is, of course, the conviction and sentence that was
imposed; in this case, three consecutive life sentences. Congress
separated the words "judgment” and "claim " with the word "or"
because they intended to provide "separate and distinct alterna-
tives." In re Pacific Atlantic Trading Co. , 64 F.3d 1291, 1301
(9th Cir. 1995); United States v. Behnezahd, 907 F.2d 896, 897
(Sth Cir. 1990).

Thisintent is further illuminated upon review of the entire text

of § 2244(d). For example, subsection (1)(A) contemplates a
"judgment” as its triggering date, whereas subsection (1)(D) ref-
erences aclam or clams as the key to triggering the one year
period. Clearly, each word has separate meaning because Con-
gress wrote the statute with that intent. The Appellee's interpreta
tion of the phrase "pertinent judgment or claim " should be
rejected by this court.
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